
FEDERAL ELECTION COMMISSION 
WASHINGTON. D.C. 20463 

Marcfa 23,2012 

VIA FacsimUe a02-6S4-62in and First Class MaU 

Robert F. Bauer, Esq. 
f̂  Rebecca H. Gordon, Esq. 

PeridnsCoie 
01 700 Thirteentii Sfinet, N.W. 
^ Wadungton, D.C. 20005 

^ RE: MURs 6078/6090/6108/6139/6142/6214 
<gr Obama fiir America and Martin H. Nesbitt, 
0 m his ofificid capacity as Treasurer 
Nl 

Dear Mr. Bauer and Ms. (jordon: 

On Augum 24,2010, the Federd Election (Conunisdon found reason to believe tfam 
Obanu fiir Anierica and Maitin H. Nesbitt, m lus ofificid capadty as Treasurer C'OFA''), 
violated 2 US.C § 441a(f) oftiu Federd Election Campdgn Am of 1971, as amended Ĉ he 
Am"). On Mardi 20,2012, tfae Conunisdon dso found reason to believe tfam OFA violated 
2 U.S.C. § 434(b). Enclosed is the Facttul and Legd Andysta thm sete forth the basis for tfae 
Commtadon ddeimination regarding tfae Section 4340i) violations. 
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In tfae meantime, tfata matter wiU remain confidentid in accordance witfa 2 U.S.C. 
§§ 437g(a)(4)(B) and 437g(a)(12XA) unless you notify tiu Coinmission in wittmg tfam you vdsh 
tfae matter tp be made pubUc. Please note tiut OFA has a legd obligation to preserve aU 
doeuments, records, and materiata relating to tfata matter iintU sucfa' time as tfaey are notified tfaat 
tfae Commisdon has closed ite file in thta matter. See 18 U.S.C. § 1519. 
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We look fbrward to your response. 

Enclosures: 
Facttul and Legd Andysis 

Sincerdy, 

CamiUa Jackson Jones 
Attomey 



1 FEDERAL ELECTION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 

I S RESPONDENTS: Obama for America and MURs: 6078/6090/6108/6139/6142/6214 
6 Martin Nesbitt, as Treasurer 
7 
8 L INTRODUCTION 

9 In Augum 2010, the Federal Election (Commisdon C*tiu Commtasion") found reason to 

^ 10 beUeve tfam OFA viotated tiie Federd Election Campdgn Am of 1971, as amended, Ctiie Act" or 
CO 

on 11 '*FE(CA") by accepting during tfae 2007-2008 election cyde an unknown munber of excesdve 
Nl 
^ 12 conttibution̂  m violation of 2 U.S.C. § 441a(f). See OFA Facttul and Legd Andysis, dated 
Nl 
sr 1 
^ 13 September 7,2010 C'F&LA).' to tfae F&LA, rdymg on mfiiimation compiled by tiie Reporte 
0 

Nl 14 Andysis Dividon C'RAD"), ffae Comimsdon fouid tfam OFA may faave accqited between $1.89 

is and $3.5 million in excesdve conttibutions. Tfae Comnussion also firaud tiut OFA might faave 

16 misrqxirted ffae origind date of recdpt for certam primaiy election contributions made through 

17 ite joint fimdrdsing rqiresentetive, tfae Victory Fund,̂  wfaidi caused tfaose conttibutions to 

18 appear as "primary-after-primary" excesdve contributiions (i.e., primary contributions made afier 

19 tfae date of tiie primaiy election). Id at 8 n.3. 

20 In response to ffae Commtasion's findings, OFA asserted tfaat $ 1.6 milUon m primaiy 

21 contributionsrecdvedtfarougfatfae Victory Fund were nm excessive. Siee OFA Letter fiom 

22 Juditii Corley dated November 12,2010 (responduig to RTB findings). In fiust, OFA explamed, 

23 tfaese contributions sppeared to be "primaiy-after-primaiy" excesdve contributions because, as tt 

24 conceded, OFA nusrqxirted these contributions'origuul date of recdpt A/. According to OFA, 

^ The Commission dismissed allegations dial OFA riotated 2 U.S.C. §§ 441e and 44l£ 

' The Victoiy Fund was established puisuant toll C.F.R. § 102.6. Its participants were OFA and die Democratic 
National Committee. 
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1 campdgn Staff understood tiut OFA was reporting tfae transfisis mtfae coirem manner. Id. See 

2 also OFA Letter finm Juditii Corley to 0(JC dateid Marcfa 1,2011. 

3 IL FACTUAL AND LEGAL ANALYSIS 

4 Tfae investigation and Section 437g audit reveded tfam OFA firiled to rqxirt conectiy tfae 

5 origind dates on wfaicfa $85,158,116 m contributions were recdved by OFA's joint fundrdsing 

^ 6 representetive, tiu Victoiy Fund, in violation of2U.S.C.§ 434(b) oftiu Am. 
CO 

7 The Act requires all poUtical committees to publicly rqwrt all of tfaeir receipte and 
Nl 

8 dtabursemente. See 2 U.S.C § 434. Each rqiort must disclose for the rqxirting peiiod and 

KT 9 cdendar year, Ifae totd amoimt of dl recdpte, and tfae totd amount of dl dtabursemente. 
0 
^ 10 See 2 U.S.C. § 434(b)(2), (4) and 11 C.F.R. § 104.3(a), (b). Tfae Am reqmres tiut an amfaoiized 
H • . 

11 cominittee of a candidate report tfae amoum of aU receipte fiom trsnsfers by affiliated 

12 committees, as weU as tfae identity oftfae affiltated conumttee and date(s) of trsnsfer. See 

13 2 U.S.C § 434(b)(2)(F), (3XD); 11 C.F.R. §§ 102.17(c)(3Xiii) and 102.17(c)(8)(i)(B). See also 

14 11 C.F.R. §§ 104.3(a)(4) and 104.8. 

15 Coimnission regutatioiupenmt poUticd comntittees to engage mjoint fiindraising witfa 

16 otfaer politicd committees or witfa unregistered committees or organizations. S'ee 11 CF.R. 

17 § 102.17. Afier a jouit fundrdsmg representative distributes fhe lut proceeds, a partidpatmg 

18 poUticd committee ta required to rqiort ite dure of fiinds received as a tmnsfier-m fixim the 

19 fundrddng rqxesenttdve. See 11 C.F.R. § lQ2.17(cX8Xi)(B). For contribution rqxnlmg and 

20 liimtation purposes, tfae date a conttibution is recdved by the fundrdsing representative-not fhe 
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1 date received by tfae recipient politicd committee-is tfae date tiut tfae conttibution is received by 

2 tiu participating politicd committee. See 11 CF.R. §§ 102.17(cX3)(iii) and 102.17(c)(8).̂  

3 During tfae 2008 dection cycle, OFA recdved $85,158,116 mtisnsfinrs fixim tiie Victtny 

4 Fimd. These transfeis were made on various dates between June 30 and November 3,2008. 

s OFA correctiy reported the dates tt recdved transfers firom ite jomt fundratamg representetive. 

fM .6 BmOFAdidnmcoirectiy rqiort the origmd dates ofreceipte reqmred by 2 U.S.C. 
CO 

<r* 7 § 434(b)(2), (4) and 11 C.F.R. §§ 104.3(a), (b) and 102.17(c). 
Nl 

fn 8 The (Comimsdon imtuUy brought tfata problem to OFA's attention in an C)ctober 2008 
sr 
KT 9 RFAI, wfaidi questioned $1,936,829 in primaiy contributions tiut were identified as possibly 
0 
^ 10 excesdve because OFA recdved the transfer of funds after ffae date of tfae candidate's 

11 nomination. See Requem fbr Additiond Information (Oct 14,2008). The RFAI sougjht 

12 clarification as to whetiier tfae contributions were "mcompletely or uuonectiy rqxirted." Id 

13 Tfae Commtadon raised tfata sanu tasue mtfae F&LA, noting tfam certaui excesdve contributions 

14 nuy luve been nusrqiorted as having been recdved afier the date oftfae primaiy. S'eeF&LA 

15 m8n.3. 

16 OFA adnute that, contraiy to tfae Comimsdon's regulations, it eironeoudy report 

17 dates oftiansfete firom tfae Victtny Fund as tfae dates ofrecdpt for tfaose comributions and feiled 

18 to rqurt fhe origuul dates ofreceipt oftfae conttibutions by tiu Victoiy Fund. LetterfiomJ. 

19 (Corley to ()(KC dated Mardi 1,2011 (sttamg*'Tfaie Coinmittee began iqxiituigtiaî  

20 jomt fimdratamg coinmittee on Jdy 20,2008. It reported sue (6) additiond ttansfiers during 2008 

21 and 2009... AU of tfae transfers (except one) [citetion omitted] were rqxnted in tfae same way -

22 as of ffae date of tfae trsnsfeis -r based on an understanding of tfae campdgn staff tfaat tfata was tfae 
' The participating political committee is reqmred to rqiort die ori^nal date of recdpt of die proceeds only after the 
fimds have been transferred from the fimdraising representative. Id 
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1 correct metiiod for reporting."). See also Letter fiom J. Corley to OGC dated November 12, 

2 2010 (acknowledging "the overwfadming majority of tfaese 'Primaiy-afier-Primaiy 

3 conttibutions'were actudly received by tfae joint fundidsing comimttee before Presidem 0 

4 accepted fais party's noinination"). By way of explanation, OFA responds ody tfaat tt was "m 

5 regular contact witfa tfae FEC's Reporte Andyds Divtaion [ ] to clarify rqiorting issues[, and]... 

^ 6 RADstafifneverrdsedany issue witfa tfaem regarding ffae metfaod ffaey were luing to rqxirt tfae 

^ 7 transfinrs." Letter fiom J. Corley to OGC dated March 1,2011. 

ĉ  8 OFA's explanation does not dter fhe fiut tfaat it fidled to report tfae dates on wfaicfa tfae 
Nl 

Sf 

Ni 10 (Commtadon fisuid reason to beUeve tfam Obama for America and Martm Nesbitt, m hta ofificid 

9 Victoiy Fund origuidly recdved contrifautions totding $85,158,116. Accordingly, tfae 

11 capacity as treasurer, viotated 2 U.S.C. § 434(b). 
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